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Undang-undang No. 37 tahun 2004 tentang Kepailitan dan Penundaan Kewajiban 
Pembayaran Utang berpengaruh besar terhadap lembaga Jaminan Fidusia. 
Dijatuhkannya putusan pailit, mempunyai pengaruh bagi debitur dan harta bendanya. 
Menurut Undang-undang No. 42 Tahun 1999 Tentang Jaminan Fidusia apabila 
debitur Pemberi Fidusia mengalami kepailitan, maka benda jaminan fidusia berada di 
luar boedel pailit, karena prinsip hukum jaminan fidusia memberikan hak untuk 
mengeksekusi bagi pemegang jaminan kebendaan, karena dalam jaminan fidusia ada 
sifat mendahului (Droit de Preference) , seperti yang tercantum dalam pasal 1 angka 2, 
dn dipertegas Pasal 27 ayat (3) UU Fidusia menyatakan bahwa kedudukan hak 
preferensi dari penerima fidusia tidak hilang jika debitor jatuh pailit atau likuidasi, 
Serta pasal 28 bahwa prinsip ini berlaku sejak tanggal pendaftarannya. Pasal 55 ayat 
(1) UU Kepailitan menentukan bahwa kreditur pemegang Jaminan Fidusia dapat 
mengeksekusi haknya seolah-olah tidak terjadi kepailitan. Namun pada UU 
Kepailitan dapat menimbulkan multitafsir, yaitu ketentuan dalam Pasal 56, Pasal 57, 
Pasal 58, setiap kreditor pemegang gadai, jaminan fidusia, hak tanggungan, hipotik 
atau hak agunan atas kebendaan lainnya, ditangguhkan untuk jangka waktu 90 hari 
sejak tanggal putusan pernyataan pailit diucapkan. 
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The Law of Number 37 Year 2004 about Bankruptcy and the Obligation 
Postponement of the debt payment have a big influences toward fiducia guarantee 
organization. In the manner of a pronouncement of a Bankruptcy decision, have an 
influence for the debtor and their wealth. According tho the Law Number 42 Year 
1999 about changed of fiducia whether the debtor of giver a fiducia passing through 
“Bankruptcy”, so the thing of fiducia guarantee on the out Boedel of Bankruptcy. 
Because the principle of fiducia guarantee law give an authority to execute for the 
holder of substantive guarantee, because in the fiducia guarantee, there are a precede 
characteristic ( Droit de Preference ) which is includes in the verse 1 number 2. And 
its clarified in the verse 27 clause (3) Law of Fiducia which state state state that the 
position of an authority preference from the fiducia’s receiver is not lost if the debtor 
in the bankruptcy’s fall or in the liquidation. Also in the verse 28 stated that this 
principle be valid since the date of the registation. In the verse 55 clause (1) in the law 
of bankruptcy is determine that the creditor of the holder of fiducia guarantee may 
execution their authorities as the are not happend a bankruptcy. However in the law of 
bankruptcy makes multiexplanation, that is the stipulation in the verse number 56, 
verse number 57, verse number 58, each of creditor who holds the pawning, 
guarantee of fiducia, the authority of burden, hipotic or the authority of agunan over 
the other assets, is postponed in the allocation time for 90 days since the date of the 
statement decision bankruptcy was said. 
 







Assalamu’alaikum Wr. Wb. 
Alhamdulillah puji syukur kehadirat Allah SWT atas rahmat dan  
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